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No. 14T3.

^United States

Circuit Court of Bppeals

FOR THE NINTH CIRCUIT

William Gerald,

Plaintiff in Error,

vs.

The United States of America,
Defenda7it in Error.

REPLY BRiEr OF DEFEf^DANT IN ERROR.

Upon Writ of Error to the United States District Court

for the Southern District of CaHfornia.

Preliminary to a discussion of the matters involved, it

may be well to inform the court that the only point this

court has before it on this writ of error is the simple

question: Was the evidence sufficient to show that the

defendant did land, or attempt to land, or permit to be

landed, zvithin the United States, the eight Chinese men-

tioned in the indictment? No other objection is urged

or other point made. For this reason, and in order not
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to incumber the record, only that portion of the evidence

bearing- on this particular point is incorporated in the

bill of exceptions or transcript. The transcript does not

purport to contain all or nearly all the evidence. [Tran-

script, p. 41.]

This court held in- Dimick v. United States, 135 Fed.

257, at p. 262, where the sufficiency of the evidence to

sustain the verdict was questioned,, that "The Appellate

Court can not weigh the evidence ; that the only question

before the court is whether there is any legal evidence to

sustain the verdict." * * * Citing Crumpton v.

United States, 138 U. S. 361.

That the eight Chinese actually landed within the

United States is admitted. They reached the shore and

were placed in jail at San Diego. [Test, of Ballou,

Trans., p. 45 ; and of Gerald, p. 48.] Three of the eight

testified for the plaintiff in error at the trial. [Trans.,

p. 24.]

The indictment is based primarily upon section g, of

the Act of Sept. 13, 1888. [23 Stat, at L., p. 746.] It

also states an offense under sections 2 and 1 1 of the Act

of July 5, 1884. [23 Stat, at L., p. 115.] These acts, to-

gether with all of the other Chinese exclusion acts, were

expressly continued in force by section 5 of the Act of

April 2y, 1904. [:7,;^ Stat, at L., p. 428.]

Each count of the indictment charges that plaintiff in

error, William Gerald, "on the ist day of March, 1906,

at the port, and city, of San Diego, in the county of San

Diego, * * =i^ did wilfully, unlawfully, and knowingly

bring within the United States, on a certain vessel, to

wit, the gasoline sloop 'Neptune,' from * * * Mex-
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ico, a certain male Chinese person, to wit, a Chinese la-

borer (naming him), and did, then and there land, at-

tempt to land and permit to he landed in the said United

States, the said Chinese laborer," the said William Ger-

ald being then and there the master of said vessel, etc.

Defendant in error contends that the evidence was not

only sufficient to go to the jury, but conclusively showed

that plaintiff in error, at the time and place alleged in the

indictment, brought the eight Chinese into the United

States, and did not only attempt to land them, but did

permit them to be landed and did actually land them

within the meaning of the act.

As TO THE Question of Intent.

Counsel for plaintiff in error attempt to make much

out of the fact that the stipulat^.on [Trans., p. 41] states

that the original intent of plaintift' in error, at the time

he took the eight Chinese aboard his boat in Mexico, was

to land them in the United States at a point on the coast

of Orange county. The only intent involved in this case

is the intent to do the acts prohibited by the statute, viz.,

to bring within the United States, and to land, or attempt

to land, or permit to be landed therein, the Chinese la-

borers.

United States v. Houghton. 14 Fed. 544.

This is exactly what Gerald at all times intended. The

fact that, at the time he took the Chinese aboard in

Mexico, the particular point at which he then intended

to land them was in Orange county, some 60 miles north

of San Diego, and not at San Diego, where they were
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actually landed, is quite immaterial. The law is just as

much concerned with the landing in one place as in the

other. The thing prohibited is the landing or attempted

landing at any place within the United States. If plain-

tiff in error, during a dark night, intending to and think-

ing he was landing these Chinese at a point in Orange

county, should by mistake actually place them on shore

in San Diego county, it could not be contended that he

would not be guilty of an offense under the act—al-

though as a matter of fact he did not intend to do what

he did in fact do, viz., land the Chinese in San Diego

county. But in the supposed case as in the case at bar,

he, at all times did intend to and actually did land them

in the United States. So, the original intent of plaintiff

in error, at the time he took the Chinese aboard in Mex-

ico (and this is as far as the stipulation goes), as to the

particular point where he would land them in the United

States is quite immaterial. But if it be considered neces-

sary to show that plaintiff in error, did intend to land

these Chinese in San Diego, this was a question for the

jury to determine from the nature and tendency of all

of the declarations, acts and conduct of plaintiff in error

from the time he started on his unlawful mission until

the time when the Chinese reached shore at San Diego.

I Bish. New Crim. Law, sec. 735, par. i

;

People V. Scott, 6 Mich. 287-296.

The evidence as to these declarations, acts and conduct

was abundantly sufficient to justify the jury in finding

that plaintiff" in error intended to land the Chinese at San

Diego. Neither plaintiff in error nor any of his wit-
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nesses claimed that he did not intend to land the Chinese

in San Diego, or that he intended to land them in Orange

county. His witness, Carpenter [Trans., p. 48], who

was with him during the whole trip, testified that when

Ballou came aboard, the Chinese "were all in the hold of

the boat, sitting on their haunches ; that about five min-

utes before Ballou came aboard, one Chinaman was up

on deck, but had gone down again where they were all

sitting in the hold getting ready to land." Ballou testi-

fied [Trans., p. 46] that Gerald, after the Chinese had

been discovered by Ballou, told him that he, Gerald, had

found the Chinese on the Coronado islands (about 25

miles from San Diego) and "started to bring them in and

turn them over to the proper officer/' and then asked

Ballou if he were the proper officer. Gerald's own testi-

mony shows he intended to land the Chinese at San

Diego. [Trans., p. 47-48.] Counsel inform us that

"there are no offices or officers of the government service

situated or located" in Orange county. [Brief of

plaintiff in error, p. 10.]

San Diego was the home port of the "Neptune." This

appears from Ballou's testimony, wherein he states that

on the date of the "Neptune's" arrival in San Diego bay

he had hired a small launch "to take him around the bay

of San Diego to look for the 'Neptune,'" and that he

was "just off the end of the wharf near the mooring

place of the 'Neptune' and 'Skipjack.' " [Trans., p.

44-5.] The witnesses, List and Scorlich, fishermen in

and out of San Diego, testified to being well acquainted

with plaintiff in error and his boat "Neptune."

The jury might, as they undoubtedly did, believe that
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portion of Gerald's statement to Ballou in which he

stated that he intended to land the Chinese in San Diego,

and refuse to beheve that portion of the statement in

which he said he had found them on the Coronado

islands and intended to ''give them over to the proper

officer."

People V. Sullivan, 173 N. Y. 122, at p. 132.

When the "Neptune" was first seen by List and Scor-

lich, about 6:30 or 7:00 A. M., she was then at a point

between one-half and three-fourths of a mile off the

shore at Point Loma. The sea was calm. The vessel

was drifting along, heading into the bay with the eight

"contraband" Chinese, all of whom wxre intensely inter-

ested in landing in the United States, concealed in her

hold. The vessel was only 23 or 24 feet long with a

hold 4^^ feet deep. [Testimony of Ballou, Trans., p.

47.] From this time until 9:00 A. M., the "Neptune,"

unassisted, traveled one-half mile farther toward the

coveted land, and this notwithstanding her disabled and

dangerous condition, and the fact that during all this

time two fishermen, well acquainted with plaintiff in

error and his boat, were in their launches within sight

and hailing distance and plaintiff in error made no effort

by signal or otherwise to attract their attention. He
sought no assistance.

There had been "a big storm" "a few days before."

[Testimony of List, p. 43.] The engine of the "Nep-

tune" was not running ; her hold, which contained noth-

ing but the Chinese and a wet mattress and bedding

[Test. Carpenter, Trans., p. 49], was half full of water;

the sails were rent and torn but would still hold a good



deal of wind. [Test, of Ballou, Trans., p. 45-7.] These

facts, together with Gerald's failure to tell List where he

had been, where the accident occurred, or what he had

on board; his acceptance of the ofifer of a tow into San

Diego bay and to his own mooring place within one hun-

dred feet of a yacht club wharf ; his ordering List to go

to his own mooring and "get hold of your mooring;" his

keeping of the Chinese concealed in the wet hold at all

times ; his failure to say anything to Ballou, Chinese in-

spector, until Ballou had been first refused admission to

the hold, and then had made ?.n inspection thereof and

had come on deck and told him to tell the Chinese to come

out—all these facts indicated that plaintiff in error had

concluded, before List saw him, to abandon his original

plan to go to Orange county because that had become

impossible of performance, owing to the disabled condi-

tion of the boat. He must reach land. But the other

and chief part of his plan, viz., to land the Chinese in the

United States, was not impossible of performance.

When first seen by List in the early hours of the morn-

ing, they were already within three-fourths of a mile of

the coveted goal. While of necessity he must enter

San Diego harbor, owing to the disabled condition of his

boat, still, in doing so, he would "try,'' he would "experi-

ment" to accomplish the object of his mission and land

the Chinese, perhaps on the shore at Point Loma, or at

some other place before he reached the city; but, in any

event, he would use his utmost efforts to the last, even

if it were necessary to keep the 'Chinese concealed until

dark, in order to enable them to land without detection.

Let us remember that it was not through any fault of
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plaintiff in error that his boat came into the harbor in

"broad day light." It was due solely to the unexpected

and apparently undesired meeting with List and his en-

forced assistance to plaintiff in error that this occurred.

At the rate the Neptune was moving before List ap-

proached her, it would have been long after dark before

she reached San Diego. It is impossible to conceive,

as the brief of plaintiff in error argues, that a man of the

character of Gerald, who had already been convicted of

a similar off'ense in 1898 [Trans., p. 55], who, with his

boat, was so well known in San Diego, that "large city"

on whose bay everything was "under the very eyes of

the government inspectors and immigration depart-

ment," would for a moment think it possible to keep these

eight Chinese in the hold of the "Neptune," in its then

condition, for a long enough period to make the neces-

sary repairs and to again leave the port and go to Orange

county. There is nothing to show that the compensation

of plaintiff in error depended upon his landing the Chi-

nese in Orange county. What the Chinese desired was

to land in the United States. Orange county figures only

as the point where Gerald originally intended to land

them.

As TO THE Attempt to Land.

The whole argument of the brief of plaintiff* in error

is founded upon the false premise that the attempt in-

volved herein is an attempt to commit a crime, which

crime is not consummated or completed until the Chinese

persons are actually placed on shore. The indictment in

no place charges merely an attempt to commit a crime.
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lt charges the commission of a complete offense, which

complete offense consists of two acts, viz, : First, the

act of bringing a Chinese laborer into the United States;

and, second, the act of attempting to land said person

in the United States. When the Chinese person is

brought into the United States and any attempt what-

ever is made to land him, the crime is not merely at-

tempted. It is completed. Whether he ever reaches

shore or not is entirely immaterial. The wrong of the

defendant is just as great—the law has been violated to

as great an extent the moment the attempt to land is

made—as when the Chinese is actually placed on shore.

The punishment is the same in one case as in the other.

The object of the section of the law in question, as well

as of the whole of the Chinese exclusion acts, is to pre-

vent the presence at any place within the United States,

either on the land or on the zvaters thereof, of Chinese

persons of the prohibited classes. The presence of these

eight Chinese laborers on Gerald's boat "Neptune" in

the bay of San Diego, under the circumstances of this

case, was just as unlawful, just as much against the let-

ter and spirit of the exclusion acts, as their presence

would be one hundred miles inland.

Hence there is a reason for holding that the principle

underlying some of the decisions involving mere at-

tempts to commit crimes not consummated, viz.: that

the ''attempt may be too small a thing or proceed not

near enough to its (the crime's) accomplishment for the

law to notice it." [i Bishop, New Crim. Law, sees, yi,'/,

759], should not be applied to the case at bar. As al-
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ready stated, when the attempt to land is made, the com-

plete offense is accomplished.

It follows that the word "attempt," as used in the act

on which this prosecution is based, should be construed

in its ordinarily understood and accepted meaning, and

not with the limitations and conditions placed upon its

meaning and effect by some of the decisions involving an

"attempt to commit a common law crime.''

But no matter from what standpoint we view it, the

evidence is amply sufficient to show an attempt to land.

The Century Dictionary states that the word "at-

tempt" is from the Latin "attemptare" or "attentare,"

meaning "to try," "to solicit." The same work defines

"attempt" as follows:

I. To make an eifort to effect or do; cndeaz'or to per-

form; undertake ; essay; as to attempt a bold flight.

To attempt is to make an effort to effect some object;

to try; to make a trial or experiment ; to endeavor; to

use exertion for some purpose.

United States v. Reeves. 38 Fed. 404 at 408;

Com. V. ]\IcDonald, 59 Alass. (5 Cush.), 365-7.

An attempt is "an act tending towards the accomplish-

ment of a purpose which exceeds a mere intent or design,

but falls short of an execution of it."

Atkinson v. State, Texas, 30 S. A\\ 1064.

The transitive verb "to land" is defined in the Century

Dictionary as

:

"I. trans, i. To put on or bring to shore; disembark;

debark; transfer to land in any way; as to land troops or

goods; to land a fish. Hence, 2. To bring to a point
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of stoppage or rest; bring to tJie end of a journey or

course of any kind."

Considered as a transitive verb (as it is used in the Act

of Sept. 13, 1888), that is, as relating to an action of one

person on another person or thing as its object, the verb

"to land" involves different elements when used in re-

spect to things than when used in respect to persons. In

landing a thing from a vessel, a person goes farther than

in landing a person. Because, if we limit the meaning of

the verb "to land" exclusively to the action necessary in

order to transfer a person or thing from a boat to the

shore or zvharf (as counsel for plaintiff in error con-

tend), then a person lands himself. The act of actual

landing, the energ}^ and force used in going from the

vessel to the wharf or shore, comes entirely from the per-

son landed and involves no act whatever of the person in

charge of the vessel. The person walks from the vessel

to the wharf or shore. While, in the case of a thing, it

requires an act or the exercise of force and power, either

by machinery or otherwise, on the part of the person in

charge of the vessel, to take the thing from the vessel

and place it on the wharf or shore. It certainly can not

be contended that the master of a vessel does not land

his passengers unless, after the vessel is tied alongside

the wharf, he actually carries them ashore. It follows,

therefrom, that when the master places his vessel in such

a position that the person aboard can, conveniently, by

the exercise of his own powers, reach the wharf or shore,

without any further act on the part of the vessel, he has

done all that can be required of him towards landing the
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person. JJlicu lie lauds the vessel he lands the passen-

gers thereon.

It appears from the stipulation of admitted facts

[Trans., p. 40, 41], in connection with the testimony of

List [Trans., p. 42-3] and ScorHch [p. 44] that on

March i, 1906, about 6:30 or 7:00 A. M., the ''Neptune,"

with plaintiff in error in charge thereof, was seen at the

entrance to San Diego bay, between one-half and three-

fourths of a mile off the shore at Point Loma. There

were then on board the vessel, but concealed and invis-

ible, eight Chinese laborers, who had theretofore been

taken on board b}^ plaintiff in error in Alexico with the

intent and purpose on his part of violating the Chinese

exclusion laws and landing them in the United States for

a compensation of $800. At the time the vessel was first

seen, she had already entered the United States. She

entered the United States and plaintiff in error "brought

within the United States" the eight Chinese the moment

he crossed the three mile limit.

Const. Cal., 1879, Art. XXI.

The first of the two acts necessary to constitute the

crime was then complete. But plaintiflf in error had,

even when first seen that morning, done more than this.

He had caused the vessel and those aboard to come at

least two and one-fourth miles further towards a land-

ing, and before 9 A. 'M. he had caused the vessel to

travel an additional one-half mile further toward a land-

ing. At this point he accepted the voluntary and unso-

licited offer of List, and List with his boat "Skipjack"

got alongside the "Neptune," took the "Neptune's" rope
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and towed her up the bay towards the city until the

boats reached the regular mooring place of the "Skip-

jack" and "Xeptune." [Testimony of Ballou and Mat-

tos, Trans., p. 45.] The boats were then at a point be-

tween 50 and 100 feet from a yacht club wharf at the

foot of one of the streets of San Diego. Plaintifi in error

then ordered List to go to his mooring and get hold of

it. List obeyed and made the "Skipjack," with the "Nep-

tune" tied to it, fast to his mooring. At about this time,

Mr. Ballou, Chinese inspector, went aboard the "Nep-

tune" [Test. Ballou, Trans., p. 45], was first refused ad-

mission to inspect the hold, in which the Chinese were

still concealed, but thereafter made an inspection and

found the eight Chinese lying or crouched around on a

bench, wet and covered up with wet rags and sacks. It

was not until he came up on deck and made known his

discovery to plaintiff in error that plaintiff in error ut-

tered one word to him. Plaintiff in error at Ballou's re-

quest then went down into the hold and told the China-

men to come ashore with Ballou. They then got into

Ballou's launch and were taken to the "D" street wharf,

where they were placed under arrest.

Every act of plaintiff in error, from the time he crossed

the three-mile limit at sea until the Chinese actually

reached the wharf, was an "experiment," an "endeavor,"

a "use of exertion" to land these Chinese. Every such

act was "an act tending towards the accomplishment,"

"an effort to effect" the landing of these Chinese. Every

such act was an attempt to bring the Neptune to a point

or place or to a position from which the Chinese could

conveniently, themselves, by tlie use of their own powers.
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reach the wharf or shore. This place may have been at

or near the shore at Point Loma—at the mooring place

of the "Skipjack" and "Neptune" within one hundred

feet of the wharf, at the side of the wharf itself, or at

any other place on the bay of San Diego. Therefore

every "effort," every "endeavor," every "act tending to-

ward" the bringing of the "Neptune" to this place or po-

sition was an attempt to land the Chinese. Considering

the act alone (as to the question of intent, we have dis-

cussed that at another place herein), how could the evi-

dence be stronger as to an attempt to land these Chinese,

unless the "Neptune" had gone 50 or 100 feet further

and touched at the side of the wharf. But in this event,

as before stated, plaintiff in error would have landed the

Chinese and not merely attempted so to do.

Even if we assume that the substantive crime was not

complete until the Chinese were actually landed, the evi-

dence was amply sufficient to show that an "indictable

attempt" had been committed by plaintiff" in error.

People V. Stites, 75 Cal. 570;

People V. Mann, 113 Cal. 76;

Griffin v. State, 23 Ga. 493

;

People V. Sullivan, 173 N. Y. 122, at 133;

People V. Lawton, 56 Barb. (N. Y.) 126;

Regina v. Roberts, ^^ Eng. L. & Eq. 553; Dears

C. C. 539;

Regina V. Cheesaman (Eng.), Leigh & C. 140;

State V. Hayes, 78 Mo. 307.

In People v. Stites, 75 Cal. 570, the defendant was

charged with "attempt to place an obstruction on the
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track" of a street railway. On the day preceding the

date of the alleged attempt, the defendant and a confed-

erate had conspired to place an explosive upon the tracks

of the railway. The particular point on the track where

the bomb should be placed was discussed, but not decided.

The parties separated with the understanding that they

would meet early next morning at a point near the dwell-

ing house of defendant, for the purpose of then putting

into execution the project. Defendant, the night before,

at his residence, completely prepared a bomb. He lived

on the south side of the street on which the tracks of the

railway, running northerly and southerly, were situated

;

the front of defendant's house, facing west, was but a

few feet from these tracks. At the appointed time next

morning, defendant, with the bomb in his pocket, left his

house by the rear and walked away from the railway to-

ward the appointed meeting place. As he approached

this point he discovered that officers were intently watch-

ing him. Continuing, he reached a point in front of a

house, when, observing that he was still being followed

by the officers, he surreptitiously dropped the bomb over

a fence and into the yard in front of said house. He
then quickened his pace into a run and was finally cap-

tured. The court—after stating that the mere construc-

tion of the bomb at the home of defendant on the night

preceding, although with the intention of using it for

the criminal purpose the next morning, was but an act

of preparation which did not render him punishable by

law—said

:

"But when the prisoner left his house on the morning

of the 1 6th day of February and went to Turk street pur-
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siiant to the antecedent arrangement between his confed-

erate and himself, it amounted to an overt act done by

him for the purpose of effecting the crime intended, and

was in law and fact a criminal attempt." * ^ * "The

track of the railway runs but a few feet from the door-

way of the dwelling house of the prisoner, and it is ap-

parent, therefore, that if in that house he performed an

overt act toward presently executing his intended crime,

or if he fJiere commenced fJie doing of such an act which

was continuous in its nature, and intended to he forth-

with completed elsezvhere (italics ours), he committed

the offense charged, if, while so attempting the prepara-

tion of the crime he was interrupted by extraneous

causes preventing him from proceeding further in the

execution of his purpose. We do not in this connection

overlook the fact, pointed out in the argument for the

defense, that the movements of the prisoner, at the time

he was interrupted by the officers, had carried him not

nearer to but further from the track of the railroad upon

which it was his intention to place the explosive he car-

ried."

People V. Stites is cited with approval in People v.

Mann, 113 Cal. 76, and in People v. Compton, 123 Cal.

403, both of which cases involved attempts to commit

crime.

In Regina v. Roberts, 33 Eng. L. &: Eq. 553, Dears,

C- C. 539 (cited in i Bishop New Crim. Law, sec. 435,

par. 3), it was held that the mere procuring of dies with

which to make counterfeit coin is an act in furtherance

of the criminal purpose sufficiently proximate to the of-

fense and sufficiently showing the criminal intent to sup-
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port an indictment charging an attempt to make counter-

feit coin.

See also Regina v. Cheesaman (Eng.), Leigh & C.

140.

In Griffin v. State, 23 Georgia 493, the indictment

charged the defendant with an attempt to commit lar-

ceny from a house. The court, by McDonald, J., Lump-

kin, J., concurring specially, after stating "the act (on

which the indictment was drawn) does not describe the

manner in which an attempt to perpetrate a crime shall

be made to constitute the offense," held, that the taking

of an impression of the key of a door to a storehouse, for

the purpose of making or procuring a false key, with

the intention of entering the house and stealing there-

from, is an attempt to commit larceny from the house.

This case is cited in i Bishop New Crim. Law, sec. 764,

par. 4, in opposition to People v. Murray, 14 Gal. 160.

In People V. Lawton, 56 Barb. (N. Y.) 126 (cited with

approval in People v. Sullivan, 173 N. Y. 122, the evi-

dence showed that the defendant and an accomplice had

agreed to commit burglary on a certain night; that in

pursuance of such agreement they went to the store in-

tended to be entered, carrying burglars' tools ; that when

they arrived at the store they thought the tools were

not sufficient to effect an entrance and thereupon they

started to go to a blacksmith shop to procure a crowbar,

and that just before entering the blacksmith shop an

alarm was given and they were arrested. It was held

that a conviction for an attempt to commit burglary was

proper. The court, among other things, said : "An at-

tempt may be immediate—an assault for instance; but
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it very commonly means a remote effort, or indirect

measure taken with an intent to effect an object."

In People v. Sullivan, 173 N. Y. 122, the question of

what constitutes an attempt to commit a crime and

how far the act must go to constitute an indictable at-

tempt is clearly and thoroughly discussed. It is there

held that where persons provide themselves with suit-

able tools and go to a building with the intention of

breaking into it, but their design is frustrated while re-

connoitering or inspecting the premises, they are guilty

of an attempt to commit burglary.

Applying the words of Lumpkin, J., in Griffin v.

State, ante, "If an attempt means an endeavor, trial,

undertaking, effort to gain a point, then most certainly

* * * the defendant was guilty of the attempt" to land

these Chinese in San Diego.

Plaintiff in error cites only two cases, viz.. United

States V. Stephens, 12 Fed. 52, and People v. Murray,

14 Cal. 160, both of which apply the doctrine that some-

thing more than mere preparation is essential to consti-

tute an indictable attempt to commit crime.

In the Stephens case the defendant was charged with

attempting to introduce liquors into Alaska. The only

facts before the court were that the defendant, beinsr in

Alaska, wrote a letter to a liquor firm in San Francisco,

requesting them to send liquor to him at Fort Wrangle,

Alaska. It is plain to be seen that in that case even the

preparation was not complete. It was merely an attempt

to make preparation. The court said "it was impossible

for the defendant to attempt to introduce the liquor into

Alaska, because he did not ozvn or control it." (Italics
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ours. ) But if, at the request of the defendant, the liquor

had been placed on board n vessel bound for Alaska and

this vessel had reached a point within lOO feet of a wharf

in Alaska, can there be any doubt that the decision in the

Stephens case would have been the reverse of what it

was?

Concerning People v. Murrny, it may be said that a

somewhat hasty examination of the California Reports

has failed to reveal a single decision where this case is

cited in the opinion. As to the extent to which the court

sought to carry the doctrine in question, the case stands

by itself and is decidedly against the great weight of au-

thority. The ^Murray case practically holds that the

thing done must be "the last proximate act" prior to the

entire consummation of the crime in order to constitute

an indictable attempt. In the later case of People v.

Stites, ante, the same court, on a weaker state of facts,

held that an attempt had been committed, and, in its rea-

soning, practically overruled the i\ Murray case. The

IMurray case is reviewed at some length in i Bishop

New Crim. Law, sec. 764, par. 3, and its weight as an

authority questioned.

As TO THE Actual Landing.

But the plaintilt in error not only attempted to land

the Chinese but did in fact land them within the meaning

of the act. As heretofore stated, the Century Dictionary

defines the transitive verb ''to land" as meaning "To

bring to a point of stoppage or rest ; bring to the end of

a journey or course of any kind." This, we think, is the

sense in which the word is used in the act.
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Plaintiff in error brought these Chinese to a point of

stoppage and rest, namely, San Diego. He brought

them to the end of a journey, viz., a journey which com-

menced in Mexico and ended at San Diego. Not neces-

sarily on the land at San Diego, but in the harbor, at or

near the mooring place of the boat. They were not to go

any further on that boat on that journey.

As TO THE Permission to Land.

If, as counsel for plaintiff in error seem to contend,

the offense is not entirely consummated until the Chinese

reach shore; if the Chinese were not unlawfully in the

United States at the time Eallou told Gerald to have them

get into Ballou's launch, notwithstanding Gerald's in-

tent up to that time that the Chinese should be unlaw-

fully landed, yet it can not be denied that when they did

reach the shore they were unlawfully in the United

States. The acts of the plaintiff* in error in allowing or

permitting this to be done, this unlawful result to be ac-

complished, without objection or resistance of any sort,

was an unlawful act. It will not do for him to say that

it was at the request of a Chinese inspector that it hap-

pened. Plaintiff in error did permit these eight Chi-

nese to be landed from his boat in the harbor of San

Diego. If the Chinese on reaching the wharf had es-

caped and fled into the interior and were still in the

United States, can it be said that plaintiff in error would

not have been guilty of permitting them to be landed

within the meaning of the act? The fact that through

no fault of his, this result was not accomplished is im-

material. When plaintiff in error, knowing he had on
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board his boat in the then position of the "Neptune,"

eight Chinese laborers intensely desirous of reaching

shore in the United States, omitted to use his efforts to

prevent their being landed, he permitted them to be

landed within the meaning of the act.

As to the objection to the instruction of the court

found on page i6 of the transcript, it is sufficient to state

that the court in its second and third instructions

[Trans., p. 50] informed the jury fully and clearly as to

what things were necessary in order to constitute the

offense charged. The instruction attacked does not bear

the interpretation given it by counsel for plaintiff in

error. It does not purport to state what is necessary to

constitute the offense charged. It simply states that if

certain preliminary facts existed "then the fact, that

from stress of weather, or other cause, his (plaintiff in

error's) vessel was towed into the port of San Diego

by another vessel, would not constitute any defense to

the prosecution."

It is respectfully submitted that the conviction was

proper, that no error was committed, and that judgment

should be affirmed.

Oscar Lawler,

United States Attorney for the Southern District of

California.

A. I. McCORMICK,

Assistant United States Attorney.




